DIRECTIVE 8
1. In sexual offence cases prosecutors shall address the court on sentence.  
2. Every single case is unique, therefore prosecutors shall address the court on specific circumstances and aspects of each case.
3. Prosecutors must be fully conversant with the amendments effected by the Sexual Offences Act, 2007, on the Criminal Law Amendment Act 105/1997, especially Part I and III of Schedule 2.

4. Schedule 2 has been amended by the insertion of the following highlighted portions:

‘(a) the substitution for Part I of the following part:

“PART I

 (c) the death of the victim was caused by the accused in committing or attempting to commit or after having committed or attempted to commit one of the following offences:

(i) Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively. 
Rape as contemplated in section 3 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007—

(a) when committed—

(i) in circumstances where the victim was raped more than once whether by the accused or by any co-perpetrator or accomplice;

(ii) by more than one person, where such persons acted in the execution or furtherance of a common purpose or conspiracy;

(iii) by a person who has been convicted of two or more offences of rape or compelled rape, but has not yet been sentenced in respect of such convictions; or

(iv) by a person, knowing that he has the acquired immune deficiency syndrome or the human immunodeficiency virus;

(b) where the victim—

(i) is a person under the age of 16 years;

(ii) is a physically disabled person who, due to his or her physical disability, is rendered particularly

vulnerable; or

(iii) is a person who is mentally disabled as contemplated in section 1 of the Criminal Law (Sexual

Offences and Related Matters) Amendment Act, 2007; No. and year of law Short title Extent of repeal or amendment or

(c) involving the infliction of grievous bodily harm.
Compelled rape as contemplated in section 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007—

(a) when committed—

(i) in circumstances where the victim was raped more than once by one or more than one person;

(ii) by a person who has been convicted of two or more offences of rape or compelled rape, but has not yet been sentenced in respect of such convictions; or

(iii) under circumstances where the accused knows that the person committing the rape has the acquired immune deficiency syndrome or the human immunodeficiency virus;

(b) where the victim—

(i) is a person under the age of 16 years;

(ii) is a physically disabled person who, due to his or her physical disability, is rendered particularly vulnerable; or

(iii) is a person who is mentally disabled as contemplated in section 1 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007; or

(c) involving the infliction of grievous bodily harm.

Trafficking in persons for sexual purposes by a person contemplated in section 71(1) or (2) of the

Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007; and

(b) the substitution for Part III of the following Part: 68 No. and year of law Short title Extent of repeal or amendment

“PART III

Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual

Offences and Related Matters) Amendment Act, 2007, respectively in circumstances other than those referred to in Part I.

Sexual exploitation of a child or sexual exploitation of a person who is mentally disabled as contemplated in section 17 or 23 or using a child for child pornography or using a person who is mentally disabled for pornographic purposes, as contemplated in section 20(1) or 26(1) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively.

Any trafficking related offence by a commercial carrier as contemplated in section 71(6) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.”.
5. Prosecutors must take note that Part II and IV of Schedule 2 has not been amended
6. Prosecutors must be mindful of the rights of complainants as contemplated in the Victim’s Charter. 

7. For purposes of sentencing, prosecutors must advocate the interests of the complainant by placing on record all aggravating circumstances and, especially, evidence relating to the impact the crime has had on the complainant and his or her family.  Victim impact statements should be obtained where aggravating circumstances need to be placed in front of the court.  This could apply where the accused pleads guilty.  

8. Prosecutors should advise the court of any aggravating circumstances, including whether the case involved an element of breach of trust or whether the accused had a special relationship with the complainant, especially the child complainant;

9. The various sentencing options available should be considered, and expert witnesses may also be called, particularly with reference to the treatment of paedophiles.   All complainants in sexual offence matters should be informed of their right to make a statement, present information or to address the court in relation to sentence.

10. The provisions of section 286A of Act 51 of 1977, which allows for persons to be declared ‘dangerous criminals’ must also be borne in mind.

11. Section 300, which allows for the award of a compensatory order under certain circumstances, must also be used wherever possible.

12. The complainant must be informed of the outcome of the trial as well as of the reason for the judgment and, in the case of a conviction, the motivation for the sentence.

13. In the case of a child complainant or a complainant with a mental disability, and where the accused is convicted, the prosecutor must forward the details of the accused and the case to the Registrar of the National Register for Sex Offenders on the same day. 
14. Prosecutors must consider the following aggravating factors when addressing the court on sentencing:

14.1 Constitutional rights of the complainant;

14.2 The nature of the relationship between the complainant and the accused, including any power relationship, position of authority and a position o trust;

14.3 Age of the complainant and accused;

14.4 Prevalence of the offence;

MITIGATING FACTORS

15.
The following do not constitute mitigating factors (substantial and compelling circumstances):

15.1
Complainant’s previous sexual history;

15.2
The accused’ cultural or religious beliefs around rape;

15.3
Any relationship between the accused and the complainant prior to the offence being committed;

15.4
The absence of injuries, or seeming lack of psychological / emotional harm;
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